Q & A’s about Ownership and Control Issues

Pertaining to Economically Disadvantaged Woman Owned Small Businesses (EDWOSBs)
What is an EDWOSB? 
An EDWOSB is: 

(1) A small business; and 

(2) Not less than 51% unconditionally and directly owned and controlled by one or more women who are United States citizens and are economically disadvantaged. 

If I am an EDWOSB am I also considered a WOSB under this program? 
Yes. 

What if my husband owns 49.2% and I own 50.8%, am I eligible? 
No. An economically disadvantaged woman or women must own at least 51% of the small business. 

What if I own 100% of a holding company, which owns 100% of the small business? Is that small business 100% owned by an economically disadvantaged woman? 
No. The small business is owned by another company and is not directly owned by an economically disadvantaged woman. Therefore, it would not be eligible for the program. 

What if my company is 100% owned by an employee stock ownership plan and 51% of those employees are female? Does it qualify as WOSB? 
No. The small business is not directly owned at least 51% by an economically disadvantaged woman or women. 

What if the small business is owned by a trust, for tax reasons? 
SBA will treat ownership by a trust, such as a living trust, as the functional equivalent of ownership by an economically disadvantaged woman where the trust is revocable, and the economically disadvantaged woman is the grantor, the trustee, and the sole current beneficiary of the trust. 
What if I live in a community property state, does this mean you consider my husband to own 50% of the small business? 
By statute, the SBA will not consider community property laws when determining ownership. 

What does it mean the business has to be at least 51% unconditionally owned by one or more economically disadvantaged women? What does unconditional mean? 
To be considered unconditional, the ownership must not be subject to any conditions, executory agreements, voting trusts, or other arrangements that cause or potentially cause ownership benefits to go to another. The pledge or encumbrance of stock or other ownership interest as collateral, including seller-financed transactions, does not affect the unconditional nature of ownership if the terms follow normal commercial practices and the owner retains control absent violations of the terms. 

Can you provide examples of when you might find there is not unconditional ownership? 
Example: An operating agreement provides that the company may be terminated in the event of any of four conditions: the sale of all the company’s assets, the unanimous agreement of the members, the entry of a decree of judicial dissolution, and at the direction of one of the male members. Thus, only the male member possesses the unilateral ability to terminate the company. The fact that he may do so without the woman owner’s consent is a restriction on the woman’s ownership rights. 

Example: The by-laws state that if the majority shareholder (the woman) wants to sell her shares in the business concern, she must find a buyer for the minority (male) shareholder and the minority shareholder must approve the buyer. This places a condition on the ownership of the business concern. 

Example: A transfer of ownership agreement shows that the 51% woman owner of a company must give right of first refusal to a male if she decided to sell her shares. The agreement also stated that the sale price to the male could not exceed the amount she paid for the shares initially. This is not unconditional ownership; instead, her rights are conditional and encumbered. 

What if my small business is a partnership, how do I know it meets the ownership requirement? 
The partnership agreement must evidence that at least 51% of each class of partnership interest is unconditionally owned by one or more economically disadvantaged women. SBA treats general and limited partnership interests as different classes of partnership interest.  

What if my small business is a limited liability company, how do I know it meets the ownership requirements? 
The articles of organization and any amendments, and the operating agreement and any amendments must evidence that at least 51% of each class of member interest is unconditionally owned by one or more economically disadvantaged women. 

What if my small business is a corporation, how do I know it meets the ownership requirements? 
The stock ledger and stock certificates must evidence that at least 51% of each class of voting stock outstanding and 51% of the aggregate of all stock outstanding is unconditionally owned by one or more economically disadvantaged women. In determining unconditional ownership of the concern, any unexercised stock options or similar agreements held by economically disadvantaged women will be disregarded. However, any unexercised stock option or other agreement, including the right to convert non-voting stock or debentures into voting stock, held by any other individual or entity will be treated as having been exercised. 

What if I am not very good with updating my stock ledger or do not have one? 
The SBA may draw an adverse inference when the WOSB or EDWOSB fails to provide the required documents to verify eligibility. 

So, I’m an economically disadvantaged woman who has 300 shares of stock of a small business and a male has 300 shares of stock. I have 100 shares of unexercised stock options and he only has 50 shares. Is my company eligible? 
No. SBA would disregard the 100 shares of unexercised stock options you hold and would treat as having been exercised the 50 shares that the male owns. That would mean he owns 53% of the small business (350/650). 

How do I know if an economically disadvantaged woman or women controls my small business? 
The management and daily business operations of the concern must be controlled by one or more economically disadvantaged women. Control means that both the long-term decision making and the day-to-day management and administration of the business operations must be conducted by one or more economically disadvantaged women. 
Can you provide examples of when you might find that a woman does not control a small business? 
Example: Provisions of the business concern’s operating agreement state the following: “Submission of Bids, Negotiation, and Execution of the Contracts,”‖provides that “an authorized representative of each Member on behalf of the Company will sign the Contracts, all modifications to the Contracts which require the signature of the contractor, and all certifications of claims where certifications are required”;  “Labor Issues,” provides that “neither member has the authority to sign a labor agreement on behalf of the Company related to any activities related to the Contracts without the written authorization of the other Member”;  “Bank Account,”‖provides that “all withdrawals and transfers from the account will require the signature of at least on appointed signatory from each Member”; and  “Restricted Activities,”‖ provides a list of activities that “no Member, without the written consent of the other Member shall undertake, including releasing company debts, engaging in transactions outside the ordinary course of business, and selling or otherwise disposing of company assets.” These provisions would undoubtedly allow the minority member to limit some level of the majority member woman’s control over the company. 

Example: The articles of organization state that management is vested in all the members. In addition, it also states that 80% of the membership interest must agree to the member’s compensation, spending more than $10,000, and borrowing any money. The woman that owns 51% of the LLC would not be deemed to control the company. 

Does it matter what position in the company the woman holds? I’m a woman who owns a majority in the company and make the day-to-day management decisions as the Vice President, even though the President is a male. 
Yes, it matters. You are not eligible for the program. An economically disadvantaged woman must hold the highest officer position in the concern. 

What kind of experience do I need to show to prove I run this WOSB? 
The economically disadvantaged woman or women must have managerial experience of the extent and complexity needed to run the concern. The economically disadvantaged woman manager need not have the technical expertise or possess the required license to be found to control the concern if she can demonstrate that she has ultimate managerial and supervisory control over those who possess the required licenses or technical expertise. However, if a man possesses the required license and has an equity interest in the concern, he may be found to control the concern. 

I used to be a travel agent, but now I own and run an auto body with my husband. My husband also works in the shop and has been a mechanic there for the last 18 years. I am economically disadvantaged. Am I eligible? 
Probably not. You would need to demonstrate that you have the ultimate management and supervisory control over your husband and the other mechanics, despite the fact you have no experience in this line of business. Since your husband possesses the required licenses, has an equity interest in the company, and has experience in this line of work, we would probably find that he controls the small business. 

What if I work at another job, but manage by EDWOSB? I am an economically disadvantaged woman starting a small architecture business while I work full-time at my current job at an architecture firm. I spend all my nights and weekends working on my small business. Is my small business eligible? 
No. The economically disadvantaged woman who holds the highest officer position of the concern must manage it on a full-time basis and devote full-time to the business concern during the normal working hours of business concerns in the same or similar line of business. The economically disadvantaged woman who holds the highest officer position may not engage in outside employment that prevents her from devoting sufficient time and attention to the daily affairs of the concern to control its management and daily business operations. 

In this case, the normal working hours of your small business are the same hours that you spend working at your full-time job. You are not managing your small business on a full-time basis and devoting full-time to the business concern during its normal working hours and your outside job is preventing you from devoting sufficient time and attention to the daily affairs of the concern to control its management and daily business operations. 

What if my small business is a partnership, how do I know it meets the control requirement? 
The partnership agreement must show that one or more economically disadvantaged women must serve as general partners, with control over all partnership decisions. 

What if my small business is a limited liability company, how do I know it meets the control requirement? 
The articles of organization and any amendments, and operating agreement and any amendments, must show that one or more economically disadvantaged women serve as management members, with control over all decisions of the limited liability company. 

What if my small business is a corporation, how do I know it meets the control requirement? 
The articles of incorporation and any amendments, articles of conversion, by-laws and amendments, shareholder meeting minutes showing director elections, shareholder meeting minutes showing officer elections, organizational meeting minutes, all issued stock certificates, stock ledger, buy-sell agreements, stock transfer agreements, voter agreements, and documents relating to stock options, including the right to convert non-voting stock or debentures into voting stock evidence that one or more economically disadvantaged women control the Board of Directors of the concern. 

What does it mean to “control the Board of Directors”? 
Economically disadvantaged women control the Board of Directors if: 

(1) One or more economically disadvantaged women own at least 51% of all voting stock of the concern, are on the Board of Directors and have the percentage of voting stock necessary to overcome any super majority voting requirements; or 

(2) Economically disadvantaged women comprise the majority of voting directors through actual numbers or, where permitted by state law, through weighted voting. 

My husband and I have owned the small business together, but I run it and I’m economically disadvantaged. Does he have to give up his share in the small business for it to meet the program’s requirements? 
Not necessarily. Men or other entities may be involved in the management of the concern and may be stockholders, partners or limited liability members of the concern. However, no males or other entity may exercise actual control or have the power to control the concern. 

Is there a minimum amount of time I must be in business? 
No. 

What do you look at to determine economic disadvantage? 
We look at personal net worth, adjusted gross income, and the fair market value of all of your assets. 

What is economic disadvantage? 
A woman is presumed economically disadvantaged if she has a personal net worth of less than $750,000, her adjusted gross yearly income averaged over the three years preceding the certification does not exceed $350,000, and the fair market value of all her assets (including her primary residence and the value of the business concern) does not exceed $6 million. 

Do community property laws affect my economic disadvantage status? 
SBA does not take into consideration community property laws when determining economic disadvantage when the woman has no direct, individual or separate ownership interest in her spouse’s property. 

What is personal net worth? 
Personal net worth includes all of a woman’s assets minus her liabilities. 

Is anything excluded when I calculate my personal net worth? 
Yes. Do not include: 

· your ownership interest in the WOSB/EDWOSB 

· your equity interest in your primary personal residence 

· any income received from the EDWOSB that is an S corporation, LLC or partnership if you can provide documents showing that the income was reinvested in the WOSB/EDWOSB or the distribution was solely for the purposes of paying taxes arising in the normal course of operations of the business. 

Funds invested in an Individual Retirement Account (IRA) or other official retirement account that are unavailable until retirement age without a significant penalty if you can provide information about the terms and restrictions of the account to SBA and certify that the retirement account is legitimate. 

You cannot count losses from the S corporation, LLC or partnership, however, as a personal liability because they are losses to the EDWOSB only, not losses to the individual. 

What do you look at when determining my income? Do you exclude anything? 
We look at your personal income for the past three years. This includes bonuses and the value of company stock given in lieu of cash. However, you can exclude any income received by your EDWOSB that is an S corporation, LLC, or partnership if you can provide document demonstrating that the income was reinvested in the EDWOSB or the distribution was solely for the purposes of paying taxes arising in the normal course of operations of the business concern. You cannot count losses from the S corporation, LLC or partnership, to reduce your personal income since these are losses to the EDWOSB only, not losses to the individual. 

If the adjusted gross yearly income averaged over the three years preceding the certification exceeds $350,000, SBA will presume that you are not economically disadvantaged. 

So if I make more than $350,000 a year, I’m automatically not eligible? 
Not necessarily. You can show that this income level was unusual and not likely to occur in the future, that losses commensurate with and directly related to the earnings were suffered, or by evidence that the income is not indicative of lack of economic disadvantage. 

For example, you may have just won the lottery and that is why the three year average income is higher than normal. However, you may exceed the thresholds for personal net worth. 

What about fair market value -- what do you look at and what can I exclude in the calculation? 
The fair market value of all your assets cannot exceed $6 million. This includes your primary residence and the value of the business concern. You can only exclude your IRA or other official retirement account if they are unavailable until retirement age without a significant penalty and you can provide information about the terms and restrictions of the account to SBA and certify that the retirement account is legitimate. 

Does SBA look at my spouse’s financial situation when determining my economic status? 
Yes. SBA may consider a spouse's financial situation in determining a woman's access to credit and capital if the spouse has a role in the business (e.g., an officer, employee or director) or has lent money to, provided credit or financial support to, or guaranteed a loan of the business. SBA may also consider the spouse’s financial condition if the spouse’s business is in the same or similar line of business as the EDWOSB or WOSB and the spouse’s business and WOSB share similar names, websites, equipment or employees. 

So what does my spouse have to do? Does he have to provide any documents? 
When married, you must submit separate financial information for your spouse, unless you are legally separated. Therefore, both of you must submit a Form 413, ―Personal Financial Statement.‖ 

I just gave money to my husband to start a business. Can I exclude this amount from my assets (personal net worth)? 
No. If you have transferred assets within two years of the WOSB’s certification, it will be attributed to you (the woman claiming economic disadvantage) if the assets were transferred to an immediate family member, or to a trust that has as a beneficiary an immediate family member. 

What is an immediate family member? 
It is a father, mother, husband, wife, son, daughter, stepchild, brother, sister, grandfather, grandmother, grandson, granddaughter, father-in-law, mother-in-law, son-in-law, and daughter-in-law.  

What if I want to give money to my daughter for college? That should be excluded from my net worth and assets, shouldn’t it? 
Yes. 

The SBA will exclude certain transferred assets within the two-year period as follows: 

· Assets to or on behalf of an immediate family member for that individual's education, medical expenses, or some other form of essential support; or 

· Assets to an immediate family member in recognition of a special occasion, such as a birthday, graduation, anniversary, or retirement.
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