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price for a requirement that has a sat-
isfactory procurement history on re-
cent award prices adjusted to ensure
comparability. Adjustments will take
into account differences in quantities,
performance, times, plans, specifica-
tions, transportation costs, packaging
and packing costs, labor and material
costs, overhead costs, and any other
additional costs which may be appro-
priate.

(b) Upon the request of SBA, a pro-
curing activity will provide to SBA a
written statement detailing the meth-
od it has used to estimate the current
fair market price for the 8(a) require-
ment. This statement must be sub-
mitted within 10 working days of SBA’s
request. The procuring activity must
identify the information, studies, anal-
yses, and other data it used in making
its estimate.

(c) The procuring activity’s estimate
of fair market price and any supporting
data may not be disclosed by SBA to
any Participant or potential con-
tractor.

(d) The concern selected to perform
an 8(a) contract may request SBA to
protest the procuring activity’s esti-
mate of current fair market price to
the Secretary of the Department or
head of the agency in accordance with
§124.505.

§124.512 Delegation of contract ad-
ministration to procuring agencies.

(a) SBA may delegate, by the use of
special clauses in the 8(a) contract doc-
uments or by a separate agreement
with the procuring activity, all respon-
sibilities for administering an 8(a) con-
tract to the procuring activity except
the approval of novation agreements
under 48 CFR 42.302(a)(25). Tracking
compliance with the performance of
work requirements set forth in §124.510
is included within the functions per-
formed by the procuring activity as
part of contract administration.

(b) This delegation of contract ad-
ministration authorizes a contracting
officer to execute any priced option or
in scope modification without SBA’s
concurrence. The contracting officer
must, however, submit copies to the
SBA servicing district office of all
modifications and options exercised
within 15 business days of their occur-
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rence, or by another date agreed upon
by SBA.

(c) SBA may conduct periodic com-
pliance on-site agency reviews of the
files of all contracts awarded pursuant
to Section 8(a) authority.

[63 FR 35739, June 30, 1998, as amended at 76
FR 8261, Feb. 11, 2011]

§124.513 Under what circumstances
can a joint venture be awarded an
8(a) contract?

(a) General. (1) If approved by SBA, a
Participant may enter into a joint ven-
ture agreement with one or more other
small business concerns, whether or
not 8(a) Participants, for the purpose of
performing one or more specific 8(a)
contracts.

(2) A joint venture agreement is per-
missible only where an 8(a) concern
lacks the necessary capacity to per-
form the contract on its own, and the
agreement is fair and equitable and
will be of substantial benefit to the 8(a)
concern. However, where SBA con-
cludes that an 8(a) concern brings very
little to the joint venture relationship
in terms of resources and expertise
other than its 8(a) status, SBA will not
approve the joint venture arrangement.

(b) Size of concerns to an 8(a) joint ven-
ture. (1) A joint venture of at least one
8(a) Participant and one or more other
business concerns may submit an offer
as a small business for a competitive
8(a) procurement so long as each con-
cern is small under the size standard
corresponding to the NAICS code as-
signed to the contract, provided:

(i) The size of at least one 8(a) Partic-
ipant to the joint venture is less than
one half the size standard cor-
responding to the NAICS code assigned
to the contract; and

(ii)(A) For a procurement having a
revenue-based size standard, the pro-
curement exceeds half the size stand-
ard corresponding to the NAICS code
assigned to the contract; or

(B) For a procurement having an em-
ployee-based size standard, the pro-
curement exceeds $10 million;

(2) For sole source and competitive
8(a) procurements that do not exceed
the dollar levels identified in para-
graph (b)(1) of this section, an 8(a) Par-
ticipant entering into a joint venture
agreement with another concern is
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considered to be affiliated for size pur-
poses with the other concern with re-
spect to performance of the 8(a) con-
tract. The combined annual receipts or
employees of the concerns entering
into the joint venture must meet the
size standard for the NAICS code as-
signed to the 8(a) contract.

(3) Notwithstanding the provisions of
paragraphs (b)(1) and (b)(2) of this sec-
tion, a joint venture between a protege
firm and its approved mentor (see
§124.520) will be deemed small provided
the protege qualifies as small for the
size standard corresponding to the
NAICS code assigned to the procure-
ment and has not reached the dollar
limit set forth in §124.519.

(c) Contents of joint venture agreement.
Every joint venture agreement to per-
form an 8(a) contract, including those
between mentors and proteges author-
ized by §124.520, must contain a provi-
sion:

(1) Setting forth the purpose of the
joint venture;

(2) Designating an 8(a) Participant as
the managing venturer of the joint
venture. In an unpopulated joint ven-
ture or a joint venture populated only
with administrative personnel, the
joint venture must designate an em-
ployee of the 8(a) managing venturer as
the project manager responsible for
performance of the contract. In a joint
venture populated with individuals in-
tended to perform any contracts
awarded to the joint venture, the joint
venture must otherwise demonstrate
that performance of the contract is
controlled by the 8(a) managing ven-
turer;

(3) Stating that with respect to a sep-
arate legal entity joint venture the 8(a)
Participant(s) must own at least 51% of
the joint venture entity;

(4) Stating that the 8(a) Partici-
pant(s) must receive profits from the
joint venture commensurate with the
work performed by the 8(a) Partici-
pant(s), or in the case of a separate
legal entity joint venture commensu-
rate with their ownership interests in
the joint venture;

(5) Providing for the establishment
and administration of a special bank
account in the name of the joint ven-
ture. This account must require the
signature of all parties to the joint
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venture or designees for withdrawal
purposes. All payments due the joint
venture for performance on an 8(a) con-
tract will be deposited in the special
account; all expenses incurred under
the contract will be paid from the ac-
count as well;

(6) Itemizing all major equipment, fa-
cilities, and other resources to be fur-
nished by each party to the joint ven-
ture, with a detailed schedule of cost or
value of each;

(7T) Specifying the responsibilities of
the parties with regard to negotiation
of the contract, source of labor, and
contract performance, including ways
that the parties to the joint venture
will ensure that the joint venture and
the 8(a) partner(s) to the joint venture
will meet the performance of work re-
quirements set forth in paragraph (d)
of this section.

(8) Obligating all parties to the joint
venture to ensure performance of the
8(a) contract and to complete perform-
ance despite the withdrawal of any
member;

(9) Designating that accounting and
other administrative records relating
to the joint venture be kept in the of-
fice of the 8(a) Participant managing
venturer, unless approval to keep them
elsewhere is granted by the District Di-
rector or his/her designee upon written
request;

(10) Requiring the final original
records be retained by the 8(a) Partici-
pant managing venturer upon comple-
tion of the 8(a) contract performed by
the joint venture;

(11) Stating that quarterly financial
statements showing cumulative con-
tract receipts and expenditures (includ-
ing salaries of the joint venture’s prin-
cipals) must be submitted to SBA not
later than 45 days after each operating
quarter of the joint venture; and

(12) Stating that a project-end profit
and loss statement, including a state-
ment of final profit distribution, must
be submitted to SBA no later than 90
days after completion of the contract.

(d) Performance of work. (1) For any
8(a) contract, including those between
mentors and protégés authorized by
§124.520, the joint venture must per-
form the applicable percentage of work
required by §124.510. For an unpopu-
lated joint venture or a joint venture
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populated only with one or more ad-
ministrative personnel, the 8(a) part-
ner(s) to the joint venture must per-
form at least 40% of the work per-
formed by the joint venture. The work
performed by 8(a) partners to a joint
venture must be more than administra-
tive or ministerial functions so that
they gain substantive experience. For a
joint venture populated with individ-
uals intended to perform contracts
awarded to the joint venture, each 8(a)
Participant to the joint venture must
demonstrate what it will gain from
performance of the contract and how
such performance will assist in its
business development.

(2)(i) In an unpopulated joint ven-
ture, where both the 8(a) and non-8(a)
partners are technically subcontrac-
tors, the amount of work done by the
partners will be aggregated and the
work done by the 8(a) partner(s) must
be at least 40% of the total done by all
partners. In determining the amount of
work done by a non-8(a) partner, all
work done by the non-8(a) partner and
any of its affiliates at any subcon-
tracting tier will be counted.

(ii) In a populated joint venture, a
non-8(a) joint venture partner, or any
of its affiliates, may not act as a sub-
contractor to the joint venture award-
ee, or to any other subcontractor of the
joint venture, unless the AA/BD deter-
mines that other potential subcontrac-
tors are not available, or the joint ven-
ture is populated only with administra-
tive personnel.

(A) If a non-8(a) joint venture partner
seeks to do more work, the additional
work must generally be done through
the joint venture, which would require
the 8(a) partner(s) to the joint venture
to also do additional work to meet the
40% requirement set forth in paragraph
(d)(1) of this section.

(B) If a joint venture is populated
only with administrative personnel,
the joint venture may subcontract per-
formance to a non-8(a) joint venture
partner provided it also subcontracts
work to the 8(a) partner(s) in an
amount sufficient to meet the 40% re-
quirement. The amount of work done
by the partners will be aggregated and
the work done by the 8(a) partner(s)
must be at least 40% of the total done
by all partners. In determining the
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amount of work done by a non-8(a)
partner, all work done by the non-8(a)
partner and any of its affiliates at any
subcontracting tier will be counted.

(e) Prior approval by SBA. (1) SBA
must approve a joint venture agree-
ment prior to the award of an 8(a) con-
tract on behalf of the joint venture.

(2) Where a joint venture has been es-
tablished and approved by SBA for one
8(a) contract, a second or third 8(a)
contract may be awarded to that joint
venture provided an addendum to the
joint venture agreement, setting forth
the performance requirements on that
second or third contract, is provided to
and approved by SBA prior to contract
award.

(i) After approving the structure of
the joint venture in connection with
the first contract, SBA will review
only the addendums relating to per-
formance of work on successive con-
tracts.

(ii) SBA must approve the addendums
prior to the award of any successive
8(a) contract to the joint venture.

(f) Contract execution. Where SBA has
approved a joint venture, the procuring
activity will execute an 8(a) contract
in the name of the joint venture entity.

(g) Amendments to joint venture agree-
ment. All amendments to the joint ven-
ture agreement must be approved by
SBA.

(h) Inspection of records. SBA may in-
spect the records of the joint venture
without notice at any time deemed
necessary.

(i) Performance of work reports. An 8(a)
Participant to a joint venture must de-
scribe how it is meeting or has met the
applicable performance of work re-
quirements for each 8(a) contract it
performs as a joint venture.

(1) As part of its annual review, the
8(a) Participant(s) to the joint venture
must explain for each 8(a) contract per-
formed during the year how the per-
formance of work requirements are
being met for the contract.

(2) At the completion of every 8(a)
contract awarded to a joint venture,
the 8(a) Participant(s) to the joint ven-
ture must submit a report to the local
SBA district office explaining how the
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performance of work
were met for the contract.

requirements

[63 FR 35739, June 30, 1998, as amended at 69
FR 29208, May 21, 2004; 76 FR 8261, Feb. 11,
2011]

§124.514 Exercise of 8(a) options and
modifications.

(a) Unpriced options. The exercise of
an unpriced option is considered to be
a new contracting action.

(1) If a concern has graduated or been
terminated from the 8(a) BD program
or is no longer small under the size
standard corresponding to the NAICS
code for the requirement, negotiations
to price the option cannot be entered
into and the option cannot be exer-
cised.

(2) If the concern is still a Partici-
pant and otherwise eligible for the re-
quirement on a sole source basis, the
procuring activity contracting officer
may negotiate price and exercise the
option provided the option, considered
a new contracting action, meets all
regulatory requirements, including the
procuring activity’s offering and SBA’s
acceptance of the requirement for the
8(a) BD program.

(3) If the estimated fair market price
of the option exceeds the applicable
threshold amount set forth in §124.506,
the requirement must be competed as a
new contract among eligible Partici-
pants.

(b) Priced options. The procuring ac-
tivity contracting officer may exercise
a priced option to an 8(a) contract
whether the concern that received the
award has graduated or been termi-
nated from the 8(a) BD program or is
no longer eligible if to do so is in the
best interests of the Government.

(c) Modifications beyond the scope. A
modification beyond the scope of the
initial 8(a) contract award is consid-
ered to be a new contracting action. It
will be treated the same as an unpriced
option as described in paragraph (a) of
this section.

(d) Modifications within the scope. The
procuring activity contracting officer
may exercise a modification within the
scope of the initial 8(a) contract wheth-
er the concern that received the award
has graduated or been terminated from
the 8(a) BD program or is no longer eli-
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gible if to do so is in the best interests
of the Government.

§124.515 Can a Participant change its
ownership or control and continue
to perform an 8(a) contract, and can
it transfer performance to another
firm?

(a) An 8(a) contract must be per-
formed by the Participant that ini-
tially received it unless a waiver is
granted under paragraph (b) of this sec-
tion.

(1) An 8(a) contract, whether in the
base or an option year, must be termi-
nated for the convenience of the Gov-
ernment if:

(i) One or more of the individuals
upon whom eligibility for the 8(a) BD
program was based relinquishes or en-
ters into any agreement to relinquish
ownership or control of the Participant
such that the Participant would no
longer be controlled or at least 51%
owned by disadvantaged individuals; or

(ii) The contract is transferred or
novated for any reason to another firm.

(2) The procuring activity may not
assess repurchase costs or other dam-
ages against the Participant due solely
to the provisions of this section.

(b) The SBA Administrator may
waive the requirements of paragraph
(a)(1) of this section if requested to do
so by the 8(a) contractor when:

(1) It is necessary for the owners of
the concern to surrender partial con-
trol of such concern on a temporary
basis in order to obtain equity financ-
ng;

(2) Ownership and control of the con-
cern that is performing the 8(a) con-
tract will pass to another Participant,
but only if the acquiring firm would
otherwise be eligible to receive the
award directly as an 8(a) contract;

(3) Any individual upon whom eligi-
bility was based is no longer able to ex-
ercise control of the concern due to
physical or mental incapacity or death;

(4) The head of the procuring agency,
or an official with delegated authority
from the agency head, certifies that
termination of the contract would se-
verely impair attainment of the agen-
cy’s program objectives or missions; or

(6) It is necessary for the disadvan-
taged owners of the initial 8(a) awardee
to relinquish ownership of a majority
of the voting stock of the concern in
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